S$6 6 (thang 3 ndm 2006)

Tap chi Khoa hoc Ngoai ngit

MOT SO PAC PIEM CUA TIENG ANH CHUYEN NGANH LUAT

rong xu thé€ phdt trién nhanh

chéng cua xa hdi hién nay,

ti€ng Anh ngay cang trd nén
thong dung va phd bién trong cdc hoat
dong déi ngoai, thuong mai va trao déi
thong tin quéc t€. Cung ti€ng Anh phd
thong, tiéng Anh chuyén nganh tré
thanh mét phuong tién khong thé thi€u
trong hanh trang cia mét clr nhan dai
hoc khi bat dau tim ki€m viéc 1am, du
nguoi dé thudc bat cit linh vuc nganh
nghé ndo. Trong tdt ca cdc loai hinh
Anh
chuyén nganh luat c¢é nhitng dic diém

ti€ng Anh chuyén nganh, tiéng

rieng biét, rat dac trung cho ngédn ngit
luat. Vi thé, viéc giang day ti€ng Anh
cho sinh vién nganh luat qua thuc
khong dé. Pé thuc hién t6t cong viéc
nay, nguoi gido vién khong chi can cé
vén kién thic ngén ngit va phuong
phdp gidng day t6t, ma cdn can hiéu
biét sau sic vé nhitng dic trung co ban
clia ti€éng Anh nganh luat, bao gém ci
phdp va tir vung.

* ThS. Trudng Pai hoc Ngoai ngir- PHQG
Ha Noi

vO THI NGOC HUYEN*

1. Co sd Iy ludn

Tiéng Anh chuyén nganh luat 1a loai
tieng Anh dugc day cho céac luat gia,
luat su, nhitng nguoi tham gia cong tac
hodac nghién ciru trong nganh luat. Van
ban phap luat 1a su két hgp cia nhiing
thuat ngir c6 tinh chuyén mén cao, doi
hoi ngudi st dung phai ndm vimg va
quen diung theo nhitng nguyén tic nhat
dinh. Do d6, khi dé cap d€n ngén ngir
ludt, ching ta can dac biét chd y dén
nhimg dic diém cu thé khic biét véi
ngoén ngit st dung trong cudc song
thuong ngay. Theo dich gia nguoi Tay
Ban Nha, Belkis Diaz-Vidaillet, trong
mot dién dan trén tranlators'cafe’.com,
ngo6n ngif luat cé nhitng dac diém chinh
nhu sau:

e Ngon ngit ludt cé tinh tién Ié, bao thu,
kho thay doi, viét theo cong thiic
nhdt dinh.

Luat phdp 1a mot hé thong théng nhat

phét trién qua nhiéu th€ hé. Ching ta

c6 thé tin chic rang luat ¢ tinh lién
ti€p, luat da phdt trién mot cich nhat
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of Great Britain and Northern Ireland
but also of other member nations of the
Commonwealth where her
representative is the Governor-General
appointed by her on the advice of the
ministers of the country concerned and
completely independent of the United

Kingdom Government.

Cic dinh ngit cho danh tir trong tiéng
Anh luat khd dai va phiic tap nham xédc
dinh va m6 ta chinh xdc mét danh tir
chinh. Tir moét danh tir trung tam, céc
thanh phin bd nghia c6 xu hudng thém
vao sau (post-modification) dé thuc
hién chic nang néi trén. Diéu déng chd
¥ 1a cic danh tr cdn bd nghia nay déu
la cac danh tir triru tugng.
2.1.3. Cdc thudt ngit ddc treng
Nhiing tir tiéng Anh phd théng khi dugc
dung trong ti€ng Anh luat thuong c6 cic
nét nghia chuyén nganh ma dudng nhu
khéng ¢6 mot su lién quan nao véi nghia
khaoi nguyén.
Vi du: court = san (ti€ng Anh phd thong);
= toa 4n (ti€ng Anh luat)
dock = bén tau (tiéng Anh phd
thong);
= khu vuc danh cho bi céo &
toa 4n (ti€ng Anh luat)
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Bén canh cic thuat ngir ké trén, tiéng
Anh luat con cé nhiéu 16 hogp tir dac
trung riéng nhur:

= thereof, (tir  do),
thereto (theo d6), thereby (bdng céch
y), thereafter (sau dd), thereunder
(duéi do)

therefrom

» herein (trong vdn ban nay),
hereafter,
day),

hereby (theo ciach nay),
hereinafter (dudi day, sau

hitherto (tinh dén hién tai)

»  whereby (nhd dé), whereof,
wherefrom (tir cii dé), wherein (& cdi

nao, ¢ khia canh nao)

Céc t6 hop tir néu trén dugc tao ra
here (biéu dat nét nghia this), there
(biéu dat nét nghia thar), where (v4i nét
nghia which) kém theo mot gidi tu
mang diing ¥ nghia cta nd. Tat ca hai
yéu t3 nay cdu thanh nén y nghia cla
c4c t6 hgp tir.

2.1.4. Cdc ngit déong tix co dinh

Cic ngit dong tir trong tiéng Anh luét
thudng dugc ciu tric theo mot kiéu
nhat dinh, d¢ la:

modal auxiliary (shall) + be +
past participle

hoic modal auxiliary (shall) + bare

infinitive
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Shall & day dugc dung dé dién ta mot
két cuc hién nhién cia moét quyét dinh
mang tinh phdp 1y nao d6, hoan toan
khong phai la ddu hiéu chi y nghia
tuong lai.
Vidu:

* The executive Power shall be

vested in a President of the United
States of America.

= The President shall have Power
to fill up all Vacancies...

= The President shall

- promulgate Constitution, laws
and ordinances;

- act as Commander-in-chief of all
People’s Armed Forces and Chairman
of the National Defense and Security
Council;

Ngoai ra, khi xét dén dac diém tir vung,
c6 thé thdy trong ti€ng Anh luat cédc
tinh tir miéu ta nhu happy, splendid,
disgusting... va cdc trang tir chi mitc do
nhu very, rather... gan nhu khéong dugc
str dung.

2.2. Pac diém ci phap
2.2.1. Cdu tran thudt

Ngon ngit luat sir dung cha yéu kiéu
cau co ban 12 cau tran thuat, it c6 cau
hoi va khong cé cau cdu khién.

2.2.2. Cdu phirc va cau ghép

Tan s6 sir dung cao cdc cau phifc va cau
ghép 1a mot trong nhitng dac diém ndi
bat clia cic vian ban phdp luat va céc
vin ban cé lién quan d€n phdp luat.

Céc cau phic xudt hién véi nhiéu hinh
thirc hét sitc da dang. Dudi day la cic
dang cau phiic chi yéu xuat hién trong
tai liéu dang xem xét:

e Cdu phitc cé ménh dé danh e

Vi du: But the essential
difference between torts and crimes is
that the former are the subject of civil
law between

the

prosecuted by the state.

disputes private

individuals, and latter

are

e Cdu phitc duci dang cdu gian
tiép
Vi du: Some cases suggest that D

must actually be aware of the risk of
death and therefore reckless.

e Cdu phitc cé6 ménh dé quan hé

Vi du: The court of nuisance covers
many situations where even though no
property is taken or trespassed upon,
your enjoyment of land is interfered
with, for example, by a neighbour who
creates too much noise or whose
rubbish cause unpleasant smells.
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of Great Britain and Northern Ireland
but also of other member nations of the
Commonwealth where her
representative is the Governor-General
appointed by her on the advice of the
ministers of the country concerned and
completely independent of the United

Kingdom Government.

Cic dinh ngit cho danh tir trong ti€ng
Anh luat khé dai va phifc tap nham xac
dinh va moé ta chinh xdc mét danh tir
chinh. Tt mo6t danh tir trung tdm, cac
thanh phin b nghia c6 xu huéng thém
vio sau (post-modification) dé thuc
hién chic ning néi trén. Diéu ddng chi
y 1a cdc danh tir can bd nghia nay déu
1a cdc danh tir triru tugng.

2.1.3. Cdc thudt ngit ddc tring
Nhimg tir tiéng Anh phd thong khi dugce
dung trong ti€ng Anh luat thudng cé céc
nét nghia chuyén nganh ma duong nhu
khoéng c6 mét su lién quan nao véi nghia
khdi nguyén.
Vi du: court = san (tiéng Anh phd thong);
= toa an (ti€ng Anh luat)
dock = bén tau (ti€éng Anh phd
thong);
= khu vuc danh cho bi cdo &
toa 4n (ti€ng Anh luat)
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Bén canh céc thuat ngit ké trén, tiéng
Anh luat con cé nhiéu t6 hop tir dic
trung riéng nhu:

= thereof, therefrom (1t do),
thereto (theo dd), thereby (bang cich
ay), thereafter (sau do), thereunder
(dudi do)

» herein (trong van ban nay),
hereby (theo cich nay), hereafier,
hereinafter (dudi day, sau day),
hitherto (linh dén hién tai)

»  whereby (nho dd), whereof,
wherefrom (1t cai d6), wherein (& cdi
nao, ¢ khia canh nao)

Cic t6 hop tir néu trén dugc tao ra tir
here (biéu dat nét nghia this), there
(biéu dat nét nghia that), where (vGi nét
nghia which) kém theo mot gidi tu
mang ding § nghia cua né. Tat ca hai
yéu t6 nay cau thanh nén ¥ nghia cla
céc t6 hop tir.

2.14. Cdc ngit dong tir c6 dinh

Cac ngir dong tir trohg tiéng Anh luit
thuong dugc cau tric theo mot kiéu
nhat dinh, dé la:

modal auxiliary (shall) + be +
past participle

hodc modal auxiliary (shall) + bare

infinitive
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Shall & day dugc dung dé dién ta mot
két cuc hién nhién clia mét quyét dinh
mang tinh phdp ly ndo dé, hoan toan
khong phai la dau hiéu chi y nghia
tuong lai.

Vi du:

= The executive Power shall be
vested in a President of the United
States of America.

= The President shall have Power
to fill up all Vacancies...

* The President shall

- promulgate Constitution, laws
and ordinances;

- act as Commander-in-chief of all
People’s Armed Forces and Chairman
of the National Defense and Security
Council;

Ngoai ra, khi xét dén dic diém tir vung,
c6 thé thay trong tiéng Anh luat cic
tinh tir miéu td nhu happy, splendid,
disgusting... va cac trang tir chi mic do
nhu very, rather... gan nhu khéng dugc
str dung.

2.2. Pac diém cii phap
2.2.1. Cdu trdn thudt

Ngén ngit luat st dung chd yéu kiéu
cdu co ban la cau trin thuat, it cé ciu
hoi va khéng c6 cau cdu khién.

2.2.2. Cdu phirc va cau ghép

Tan s6 sir dung cao cidc cau phifc va cau
ghép 12 mot trong nhitng dic diém ndi
bat clia cac van ban phdp luat va cac
van ban c6 lién quan dén phép luat.

Cic cau phic xuat hién véi nhiéu hinh
thirc hét stic da dang. Dudi day la cic
dang cau phirc chi y&€u xuat hién trong
tai liéu dang xem xét:

o Cdu phitc c6 ménh dé danh tir

Vi du: But the essential
difference between torts and crimes is
that the former are the subject of civil
between

the
prosecuted by the state.

law  disputes private

individuals, and latter

are

e C(Cdu phitc duedi dang cau gidn
tiép
Vi du: Some cases suggest that D

must actually be aware of the risk of
death and therefore reckless.

o Cdu phitc ¢6 ménh dé quan hé

Vi du: The court of nuisance covers
many situations where even though no
property is taken or trespassed upon,
your enjoyment of land is interfered
with, for example, by a neighbour who
creates too much noise or whose
rubbish cause unpleasant smells.
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o Cdu phirc c6 ménh dé trang ngit
chi thoi gian hodc dia diém

Vi du: For instance, when an
employee commits a tort in the course
of his employment such as dropping a
paint box on a passer-by’s head, the
employer is liable.

e Cdu phitc ¢6 ménh dé chi nguyén

nhan

Vi du: Sometimes an individual
takes an action in the law of tort
because he had been the victim of
crime but has gain no benefit form the
criminal prosecution.

o Cdu phirc voi hai ménh dé cé6 y
nghia doi ldp

Vi du: Even if a person suffers
directly from someone else’s breach of
contract, he does not have the capacity
to sue in contract unless he is a party to
the contract...

o Cdu phitc c6 ménh dé chi diéu
kién

Vi du: Voluntary manslaughter is
an intended killing but mitigated to
manslaughter, usually on the ground

that a defendant D acted in the heat of
passion under sudden provocation.

e Cdu phitc ¢c6 ménh dé chi muc
dich
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Vi du: ERISA established a
mandatory vesting requirement for
workers so that they receive some
entitlement to pension funds before
reaching retirement age.

e Cdu phitc c6 sw dung déng tinh

ne thay cho vé'cdu c6 ménh dé tinh ngit

Vi du: Children born to unmarried
parents have obtained equal legal
rights.

Céc cau ghép ciing c6 nhiéu hinh thitc
khdc nhau véi nhi€u loai lién tir va
quan hé da dang giita cic vé cau.

Vi du: - When contracting parties
accept mutual legal obligations either
through oral discussion or written
communication, they have created
bilateral contracts.

- Joint custody of children is a
new idea that has swept through the
courts, but must still prove itself to be a
workable alternative to having one final
decision-maker for the child.

2.2.3. Cdu bidong

Cau bj dong la mot trong nhitng dac
trung dé nhan biét trong van ban phdp
luat. Cau bi dong xuadt hién thudng
xuyén dudi dang cdu co ban, trong
ménh dé quan hé va trong nhitng cau cé

T T
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stt dung dong tinh tir dé thay thé cho
ménh dé tinh ng.
Vi du: If harm is considered too remote

from the defendant’s actions, damages
are not payable.

2.2.4. Cdc cdu tric logic ngam dinh

Cic cau trong van ban phap luat cé mot
cdu tric logic ngdm dinh dang dicu
kién nhu sau:

"if X, then Z do/ shall be (do) Y"

hodc:
"if X" = on the expiration ...
or on the previous death ...
subject to any authorized
endorsement ...
and to the production...
Z /do shall be (do) Y”
Vi du: If there is no child,

grandchildren take equal shares, the
issue of a deceased grandchild takes his
share.

2.2.5. Cdc két ti logic

Trong vin ban phdp luat ¢4 nhiéu tir n6i
logic dé ndi y va biéu thi méi lién he
gilta cdc cau va gilta cdc doan van vdi
nhau.

@ Cic tr néi y: and, also,
besides, thus, moreover, furthermore,
in addition to

¢ Cic tr néi chi két qua:
because, because of, hence, therefore,
consequently, since, as a result of, in
order to

¢ Céac tr n6i chi su doi lap:

although, even though, even Iif,
however, nevertheless, yet, despite, in

spite of, otherwise, if
3. K&t ludn

Maic du chi khao sat trén mot pham vi
nho hep 1a cuén gido trinh dugc dung
cho sinh vién K46 khoa Luat, Pai hoc
quéc gia Ha néi ‘English for Students
of Law’, chiing t6i manh dan khéing
dinh tiéng Anh chuyén nganh luat cé
nhimg dic diém mang tinh dic trung.
Vé mat tr vung, cdc tién t6, hau t6
dugc st dung kha phong phi va da
dang, nhiéu nh4t 1a cic ti€n t6 dis-, in-,
de- va cic hau t6 -ablel/-ible, -al, -erl-
or, -ary/-tyl-ity, -tion, -ment. Bén canh
dé con c6 cic danh ngit dai va phic tap
thuong do cdc thanh phin b3 nghia
dimg sau danh tir trung tam tao nén, cac
ng dong tir dac trung nhd shall va cic
thuat ngt dam nét chuyén nganh luat.
V& mat ci phdp, cdc cau tridn thuat
dugc sir dung rong rai, rat it cau hoi va
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khong c6 cau cdu khién. Diéu ddng chi
y 12 cdc clu tran thuat nay phan I6n la
cidc cau phirc, cau ghép duogc tao nén
bdi cédc tir néi ciing hét siic diac trung
nhu hereby, thereof, wherefrom... Hon
nita, cdu bi déng ciing 14 loai hinh néi
bat ma ching t6i khadi quit dugc qua
nghién ciru nay.

Sau cung, ching t6i muén minh hoa
cho nhitng diéu két luan & trén bing
mot vi du hét sic thi vi sau day:

If a lawyer is asked to write up a
contract for the sale of an orange it
might read like this:

“I give you all and singular, my
estate and interest, right, title, claim
and advantage of and in that
orange, with all its rind, skin, juice,
pulp and pips, and all right and
advantage therein, with full power to
bite, cut, suck and otherwise eat the
same, or give the same away, with
or without its rind, skin, juice, pulp
and pips, anything hereinbefore, or
hereinafter, or in any other deed, or
deeds, instrument or instruments of
whatever nature or kind whatsoever, to
the contrary in any  wise

’

notwithstanding."
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Véi pham vi khdo sit thu thap tai liéu
con nho hep, chi trong mét cudn gido
trinh gidng day, tinh khéng dinh va tinh
xdc thuc cta két luan chua cao. Tuy
vay, chiing toi hi vong nghién citu cia
ching t6i s€ mang lai nhitng goi ¥ cho
nhitng nha nghién citu ngdn ngl do6i véi
viéc nghién ctu diac trung ti€éng Anh
chuyén nganh luat. C6 thé trong tuong
lai, n€u nhu viéc nghién ciu khao sat
duoc thuc hién trén pham vi 16n hon véi
nhimg van ban phdp luat cé tinh dac
tht hon s€ dem lai nhitng két qua tét
hon va sau sic hon nhimg nghién citu
budc dau nay.

Tai liéu tham khao

http://www.translators’cafe.com

http:/fwww.khae-service.com/
http://iteslj.org/
= http://interserver.miyazaki-

med.ac.jp/~cue/pc/anthony.htm

®* Lam Quang Pong (Chi bién) — English
for students of Law, Nxb Pai hoc Quéc
gia, 2002.

= Peter Tiersma. 2001. The Nature of Legal
Language,
www.languageandlaw.org/NATURE.HTM




